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EDITORIAL NOTES. 


IN HIS CHARGE to the grand jury at the September term (reported ix 
fra), Judge Depue called attention to the electric railway poles in the 
middle of streets and said. “ That these erections are public nuisances, is 
determined by a decision of the Supreme Court to the effect that they 
are unlawful erections in a public highway. That they obstruct. public 
travel and are dangerous to human life and safety, is apparent from the 
serious accidents that have resulted in this city.” The judge urged the 
grand jury to investigate the subject and expressed the hope that this 
would induce the company to remove these poles, as they had removed 
the poles in another street on a similar investigation suggested by him 
at the last term. 

Shortly afterwards, in a case at the Circuit, where the street railway 
company was sued for the death of a man who was struck and killed by a 
car, while attempting to cross the track in a wagon, it appeared that there 
was a pole in the middle of the street at some distance from the point 
of crossing, and the judge charged the jury, that if the presence 
of the pole prevented the deceased from turning off and avoiding 
the approaching car, it was a cause of the accident, and that the defend- 
ants would be liable, because the pole was unlawfully maintained in the 
street. His attention was called to the act of March 11, 1893, making 
lawful electric railway poles theretofore put up under municipal direction, 
but he said that this was subject to the proviso that the consent of the 
State Electric Subway Commission should first be obtained, and that no 
proof of this consent had been made in that case. It is no doubt true, 
that the fact of the consent having been granted should have been 
brought to the knowledge of the court, and although the acts of the Elec- 
trical Subway commissioners are public records, they are acts conferring 
private rights which the parties interested ought to prove in civil cases 
in which they come in question. The same parties, however, have a 
right to rely upon the fact of the consent being given as a protection 
against an indictment for crime, and no indictment would be prepared 
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without ascertaining that the consent referred to in the permissive statute 
had not been granted. The decision referred to by the judge was made 
in January, 1892, and only decides that the electric railway poles then 
erected were not authorized by existing legislation. The cases were 
Green v. Trenton and Halsey v. Newark, 54 N. J. L. (25 Vr) 92 and 
102; 15 N. J. L. J. 39 and 45, and the Supreme Court decided that by 
the act of March 6, 1886, authorizing the use of electric motors, the leg- 
islature had not granted by implication the right to put up poies and 
wires in the streets, and Judge Reed said that the prosecutors as abutting 
owners had a right to complain, because, unless the poles are to be 
placed in their intended position by some one having authority to do so, 
they would constitute a nuisance.” The decision referred to all electric 
railway poles, whether along the curb line or in the middle of the streets, 
and was based upon the conclusion that the term “ electric motors,” used 
in March, 1886, did not necessarily or reasonably imply the use of the 
trolley system, or at least of poles in the streets. There has been legisla- 
tion since then, giving large powers to street railway companies with 
respect to the use of poles and wires. The Traction Company Act of 
March 14, 1893 (Laws, 1893, ch. 172), gives express power to erect 
and use poles and wire, for transmitting electrical force for the traction 
of cars on street railways with the consent of the local authorities, and a 
supplement to the act of March 6, 1886 (Laws 1893, ch. 129), provides 
that the municipal authorities of any city or town may authorize the use 
of poles located or to be located in the public highways with wires strung 
thereupon, for the purpose of supplying street-car motors with electricity. 
It also provides that any consent theretofore given, whether by resolu- 
tion or any other way, shall be as valid and effectual as if the same had 
been granted under the provisions of this act, provided that no consent 
theretofore given should be “ validated without the assent and approval 
of the state board of commissioners of electrical subways first had and 
obtained.” 


Tue Court of Chancery has taken a different view from the Supreme 
Court of the power of the city government to authorize the use of poles 
and wires for the electric railway. This court has held, that authority 
to use them was implied in the act of 1886, authorizing electric motors, 
and that, at all events, poles and wires for the eleetric railway were 
designed to facilitate the use of the street as a means of public passage, 
and were not such an obstruction as no municipal body has the power to 
authorize. The poles in that case were in the middle of the roadway 
and were used for lighting the street as well as for propelling the street 
cars, and the Vice-Chancellor said that for the former purpose the charter 
expressly provided that the city might erect poles, and that he had no 
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doubt that in virtue of this power the city had a right to place them just 
where they were. Halsey v. Rapid Transit Street Railway Co., 47 N. 
J. Eq. (2 Dick.) 395. This decision was followed by Vice-Chancellor 
Green in Paterson v. Grundy, April 28, 1893, 26 Atl. Rep. 788, and 
both were tacitly approved by the Chancellor, in D. L. & W. R. R. Co. 
vy. Newark Pass. R’y Co., 16 N. J. L. J. 243. The current of decisions 
throughout the country goes undoubtedly toward the conclusion that the 
use of electricity does not change the character of a street railway, and 
that the poles and wires are necessary or convenient appliances for carry- 
ing on what has long been recognized as a proper use of the public street 
and that therefore the permission and regulation of the poles is a matter 
within the implied powers of municipal governments. Taggart v. New- 
port Street Railway Co., 16 R. I. 668; 19 Atl. Rep. 326; Detroit City 
R’y Co. v. Mills, 85 Mich. 634; 48 N. W. Rep. 1007 ; Lockhart v. Craig 
St. R’y Co., 139 Pa. St. 419; 21 Atl. Rep. 26; Koch v. Baltimore R’y 
Co., 23 Atl. Rep. 463; Booth on Street Railways, Chap. V1; Keasbey on 
Electric Wires in Streets and Highways, Chap. II. It is no doubt true 
that obstructions put up in the highway, without legislative authority, are 
nuisances, but this authority may be delegated to the municipality, and 
there are many obstructions which the city officers have express or 
implied power to allow, and there are many others that have been allowed 
by long usage. Trees, lamp posts, hitching posts are allowed to stand 
along the sidewalks, which are a part of the public street. The town 
pump used to stand in the middle of the street. Statues and drinking 
fountains are placed there now, and if we go to London, we shall see the 
lamp posts set in the middle of the street, at every crossing, and a long 
line of electric light poles, about 125 feet apart, running down the middle 
of Tottenham court road. They are put in the middle of the street for 
the public convenience, and in order to divide the traffic into two lines. 
It would seem, therefore, that they are not universally regarded as nuis- 
ances, which no mere municipal consent could justify. 

The question is not of the right to put the poles in the middle of the 
street rather than on the curb line; both alike are in the public street, 
and the city government has no more power to permit one part to be 
obstructed than the other, except by such things as promote the proper 
uses of the street. If the purpose of the obstruction is proper and lawful 
it is within the province of the local authority to regulate the location of 
it. The subject is one of increasing interest, for there are now five hun- 
dred and eighty lines of street railway in this country operated by the 
trolley system. 





292 THE NEW JERSEY LAW JOURNAL. 


A NEW VIEW OF THE DEPORTATION CASES IN THE 
SUPREME COURT. 


Is ConGress EMPOWERED TO ABROGATE A TREATY ? 


A careful study of the full text of the opinion of the majority of the 
Supreme court of the United States, and of the three dissenting opinions, 
fills the writer with grave concern, and suggests the following reflections : 

Those of us who inherit a reverent love for our own great charter 
feel a contempt for those who say, ‘“‘ The constitution was but a swad- 
dling-cloth—the nation has outgrown it ”—and tremble whenever our 
great tribunal sustains a law which appears to need subtlety, ingenuity, 
astuteness and forced construction to free it from apparent unconstitution- 
ality. 

Chief among the most lasting ills due to our civil war, is the wide- 
spread lack of deep reverence for the constitution of the United States. 
For, under the strong plea of military necessity, during and after the 
war, several laws which gravely infringed the constitution were enacted 
and sustained. And each such violation made another less difficult. 
Sacred chastity once soiled, the horror of violence diminishes or disap- 
pears. 

The ingenuity exercised in excusing or upholding the earlier constitu- 
tional breaches left its taint even upon the courts, so that they tolerate 
with equanimity attempts upon the purity of the constitution The in- 
stinctive shudder at the idea of sustaining a law in contravention of that 
great instrument seems to be a lost emotion; for ingenious and skillful 
dialectics are often invoked to expand, limit, or destroy constitutional 
restraints for the purpose of gratifying the assaults of interest, expedi- 
ency, or party-passion. 

And, unfortunately, a great number of our citizens absurdly believe 
that only Democrats object to laws because of “ unconstitutionality ;” and 
this error flows from the fact that during the civil war the dominant 
party denounced as ‘ Democrats,” “ States’ Righters,” ‘‘ Constitutional- 
ists,” all who deplored violation of the fundamental law. But students 
know that among the great lawyers and statesmen of our country, and 
irrespective of party, there is unanimity in recognizing the paramount 
authority of the constitution ; and that there is like unanimity on nearly 
all of the graver questions which have arisen involving constitutional law. 

So far as judicial authority can do so, it is determined that the Chinese 
Deportation Act of 1892 is not unconstitutional and it must be enforced. 

But many earnest students of the constitution—chief bulwark of our 
liberties—will find the reasoning of the three dissenting opinions of Jus- 
tices Fuller, Field, and Brewer more convincing than that of the major- 
ity opinion. The “ authority ” of that opinion is beyond dispute, but its 
soundness is open to discussion, 
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The object of this article is to present an ob,ection to the constitution- 
ality of the act in question not urged in any of the opinions, and one 
which, it seems to me, is overwhelming. 

Let me state that objection in the form of a broad proposition: Con- 
gress has no authority to enact a law in derogation of a treaty; the Chi- 
nese Deportation Act is such a law, and therefore is unconstitutional. 

I am aware that in several decisions of the Supreme court the con- 
verse of my proposition has been maintained ; and that that great judge, 
Benjamin Robbins Curtis, in the strongest opinion reported, laid the foun- 
dation for the subsequent decisions of the Supreme court. It follows, 
that so far as judicial authority now extends, the question is settled 
adversely to my proposition. But in the forum of political law there is 
ample room for fair argument sustaining the inviolability of treaties by 
act of congress. <A brief presentation of that argument may lead to such 
discussion, that when the Supreme court shall hear the next case under 
the Deportation Act, with two members who did not participate in the 
late decision, that great tribunal may reconsider and modify, or even 


reverse its present opinion. 
By way of preface, and lest your readers may stop here aghast at my 
presumption in differing with great judicial authorities, | cite two of the 


fathers of the constitution, our highest political authorities, whose opin- 
ions coincide with mine. I quote from my inherited copy of the first 
edition (McLean's, 1788), of the Federalist. In the 64th number of the 
Federalist (believed to have been written by John Jay; if not by him, 
by Hamilton, after an exposition concerning the method provided in the 
constitution for making treaties, Jay said : 

‘“¢ Some are displeased with it, not on account of any errors or defects 
in it, but because, as the treaties when made are to have the force of 
laws, they should be made only by men invested with legislative author- 
ity. These gentlemen seem not to consider that the judgments of our 
courts, and the commissions constitutionally given by our governor, are 
as valid and binding on all persons whom they concern, as the laws 
passed by our legislature are. All constitutional acts of power, whether 
in the executive or in the judicial department, have as much legal valid- 
ity and obligation as if they proceeded from the legislature, and there- 
fore whatever name be given to the power of making treaties, or how- 
ever obligatory they may be when made, certain it is that the people 
may with much propriety commit the power to a distinct body from the 
legislature, the executive or the judicial. It surely does not follow that 
because they have given the power of making laws to the legislature, 
that therefore they should likewise give them power to do every other 
act of sovereignty by which the citizens are to be bound and affected. 

‘‘ Others, though content that treaties should be made in the mode pro- 
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posed, are averse to their being the supreme laws of the land. They 
insist and profess to believe, that treaties, like acts of assembly, should 
be repealable at pleasure. This idea seems to be new and peculiar to 
this country, but new errors as well as new truths often appear. These 
gentlemen would do well to reflect that a treaty is only another name for 
a bargain; and that it would be impossible to find a nation who would 
make any bargain with us which would be binding on them absolutely, 
but on us only so long and so far as we may think proper to be bound by 
it. They who make laws may without doubt amend or repeal them, and 
it will not be disputed that they who make treaties may alter or cancel 
them; but still let us not forget that treaties are made not by only one 
of the contracting parties, but by both, and consequently that as the con- 
sent of both was essential to their formation at first, so must it ever after- 
wards be to alter or cancel them. The proposed constitution therefore 
has not in the least extended the obligation of treaties. They are just 
as binding, and just as far beyond the lawful reach of legislative acts 
now, as they will be at any future period, or under any form of govern- 
ment.” 

And, in the 75th number of the Federalist, Alexander Hamilton, in 
commenting upon the power of making treaties, vested by our constitu- 
tion in the president by and with the advice and consent of the senate, 
after defining legislative and executive power, said: 

“‘ The power of making treaties is plainly neither the one nor the other. 
It relates neither to the execution of the subsisting laws, nor to the enac- 
tion of new ones, and still less to an exertion of the common strength. 
Its objects are CONTRACTS with foreign nations, which have the force of 
law, but derive it from the obligations of good faith. They are not rules 
prescribed by the sovereign to the subject, but agreements between sov- 
ereign and sovereign. ‘The power in question seems therefore to form a 
distinct department, and to belong properly neither to the legislative nor 
to the exective.” 

Fortified by these masters in political law, I proceed: First. What is 
the treaty with China? Second. What is the violating act of Congress? 
Third. The argument in favor of congressional power to abrogate a 
treaty. Fourth. The argument contra. 

First. What is the treaty, or the special feature which has been violated 
by the act of congress of 1892? The Burlingame treaty of 1868, and 
the supplementary treaty of 1880 with China are still in force, except 
those portions which Congress has attempted to abrogate by the Act of 
Deportation. 

In 1868, when we solicited Chinese immigration, the sixth article of th« 
treaty provided that ‘* Chinese subjects visiting or residing in the United 
States shall enjoy the same privileges, immunities, or exemptions in re- 
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spect to travel or residence as may there be enjoyed by the citize, s or 
subjects of the most favored nation.” 

In 1880, when we wished to regulate immigration, we again made a 
solemn contract with China by a supplemental treaty in which it was 
provided by the second article, that * * ‘Chinese laborers who are 
now in the United States shall be allowed to go and come of their own 
free will and accord, and shall be accorded all the rights, privileges, im- 
munities, and exemptions which are accorded to the citizens and subjects 
of the most favored nation.” 

By Article I of the said treaty the Chinese government agreed that 
‘¢ Whenever in the opinion of the government of the United States the 
coming of Chinese laborers to the United States, or their residence there- 
in,” affects or threatens to affect the interests of the United States, then 
“The government of China agrees that the government of the United 
States may regulate, limit, or suspend such coming or residence, but 
may not absolutely prohibit it.” ‘* Legislation taken in regard to Chinese 
laborers will be of such a character only as is necessary to enforce the 
regulation, limitation, or suspension of immigration, and immigrants shall 
not be subject to personal maltreatment, or abuse.” 

Thus these two treaties, contracts to which the good faith of China 
and of the United States was sclemnly pledged, ratified and proclaimed, 
and under which a large number of Chinese laborers became residents or 
denizens of the United States, guaranteed to those persons all the rights, 
ete., accorded to Englishmen and o hers of the most favored nations, and 
it was particularly contracted that the United States should not prohibit 
their coming or residence here, and should not maltreat or abuse them. 
But in no clause of any treaty was it provided that the United States 
might deport or banish such persons, or might expel them from the land 
to which they were invited. and where they had lived for years, at the 
mere will or whim of Congress. 

But tor the act in question, Chinese laborers who come here under 
those treaties would now enjoy the rights of ‘* going ” and “ coming” and 
‘residence ” as much as an Englishman or German. 

Second. The Act of Deportation of May 5th, 1892, clearly contravenes 
the treaty stipulations above recited. Section 6 provides that a Chi- 
nese laborer who is entitled to remain in the United States must apply, 
within one year, co the collector for a certificate of residence ; that failure 
to do so, or if he be found without such certificate he may be summarily 
arrested, taken before a judge of the United States, and by his order be 
deported from the United States, unless by the testimony of at least one 
credible white witness he satisfies the judge that there was good excuse 
for failing to have a certificate. Passing over the other eight sections of 
this act it is too manifest for argument that this section directly contra- 





296 THE NEW JEKSEY LAW JOURNAL, 


venes the cited provisions of the treaties; and that if the 6th section of 
the law stand, the treaties fall. 

Indeed, in none of the opinions in the recent cases in the Supreme 
Court is it denied that the act is repugnant to the treaties. But on the 
contrary, the majority opinion distinctly contends that * * ‘it ap- 
pears to be impossible to hold that a Chinese laborer acquired under any 
of the treaties * * any right * * to be and remain in this country, 
except by the license, permission or sufferance of congress, to be with- 
drawn whenever in its opinion the public welfare might require it.” 
And the court quotes with approval the case of Chae Chan Ping, 130 U. 
S. 600, in which it was said, ‘‘ The treaties were of no greater legal obli- 
gation than the act of congress.” * * ‘ The last expression of the 
sovereign will must control.” ‘*So far as a treaty made by the United 
States with any foreign nation can become the subject of judicial cogni- 
zance in the courts of this country, it is subject to such acts as congress 
may pass for its enforcement, modification or repeal ” 

Third. The argument in favor of the power of congress to abrogate a 
treaty, or to make a law in Contravention thereof, is nowhere stated so 
forcibly as in the case of Taylor v. Morton, 2 Curtis 454. The reason- 
ing of Justice Curtis was very strong. His argument was, briefly, that 
the power to modify or abrogate treaties is necessary for national wel- 
fare; that it must reside somewhere; and that since it does not re- 
side in the treaty-making, nor in the executive, nor in the judicial power. 
it must reside in the Congress. And support for this view he finds in 
the constitutional provision that Congress may ‘“ declare war,” and war 
ipso facto abrogates treaties, in so far as they may be inconsistent with 
a state of war. As usual with Justice Curtis, his argument is powerful ; 
but there are those not convinced by his ingenious reasoning. 

Fourth. The argument against the power of congress to abrogate a 
treaty (except by declaring war) may be briefly stated thus: 

1. The sole power to make a treaty has been confided to the president, 
by and with the advice and consent of the senate, by Article Il, section 
2, of the constitution. The power to make implies the power to modify 
and unmake, as often as agreeable to the treating powers. The presi- 
dent and senate did, to a certain extent, unmake the 1868 treaty with 
China when they made the 1880 treaty. Congress had naught to do 
with making either treaty. 

A treaty can be lawfully unmade or abrogated only in three modes: 
(a) consent of both parties, through the treaty-making powers of the two 
nations ; (b) by a declaration of war, by congress ; or (c) by a formal no- 
tice from the president to the foreign nation that the United States will 
no longer abide by the treaty. 

Since the president is duly authorized to act by and with the advice 
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and consent of the senate in making treaties, appointments of ambassa- 
dors, and in other grave matters, I see no reason why he may not discuss 
an existing treaty with the senate; and if his and the senate’s sugges- 
tions for modification or abrogation be not accepted by the other party, 
I perceive no reason why the president may not, as chief executive, by 
and with the advice and consent of the senate, declare the suspension or 
abrogation of the treaty. True, such a proclamation might lead to war, 
but it would neither declare war, nor be war. And this is just as true 
of the abrogation of a treaty by act of congress. For, if ever any act 
invited and justitied a declaration of war against us, it is the Chinese De- 
portation act. Only to the genuine friendliness and consideration of the 
Chinese nation do we owe our freedom from war on account of our 
breach of two solemn treaties. 

When the treaty-making power has patiently negotiated for modifiea- 
tion or abrogation, and has failed in its efforts, a decent and reasonable 
proclamation by the president that after a certain time the treaty shall 
not be in force, would give far less offense, be vastly more courteous, and 
more unlikely to provoke war than would an ex parte legislative act uf 
repeal, ventured upon solely under the theory that having the power to 
declare war, congress could brusquely and without notice, abrogate a 
treaty contract. 

2. The Xth Amendment declares that ‘The powers not delegated to 
the United States by the constitution, nor prohibited by it to the states, 
are reserved to the states respectively, or to the people” 

The writer does not deny that when the supreme law of public safety 
demands it, the United States may expel or banish whomsoever they 
please to banish; his question is, ‘* How shall the edict of banishment 
be made, and by whom ?” 

The aggregated powers of the United States, considered as a nation, 
are vested in several distinct bodies: the president is the executive; he 
is also consociated with the senate, the treaty-making power; congress 
legislates, and the courts adjudge. 

But there are still greater and more stupendous powers not vested in 
any or all of the above-named bodies, nor in the ‘states respectively.” 
I mean those sovereign powers which are ‘ reserved to the people,” and 
which can be used “ by the people” only, not by their mere instruments. 
To the people, not to Congress, President or court, belongs the awful 
right of revolution; so, also, the right to amend the constitution; the 
right to choose the President and Vice President, and, I am persuaded, 
the right to banish. So great and grave an act as the banishment of 
100,000 denizens, all of the same race and class, in time of perfect peace, 
for no crime, and contrary to existing friendly treaties, surely seems to 
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be a function that merits an act of the people, rather than of a body of 
mere delegates. 

3. If the power to banish is not in the ‘ people” it is nowhere. All 
concede that it is not in the states, nor in the courts, nor in the Presi- 
dent. Some think it may be forced into the powers of congress, by in- 
genious implication and forced construction. There are none to pretend 
that the people ever expressly delegated to congress the power to abro- 
gate treaties or to banish identical in the case we are considering). It 
is not enumerated in the powers conferred by the constitution. 

The banishment of every son of Erin in the United States would rank 
in gravity with a revolution involving our form of government; and like 
such a revolution should occur only by direct act of the people them- 
selves. And the same principle applies to Chinese banishment that 
should apply to Irish, English or German banishment. 

In a question of revolution, of constitutional amendment, or of banish- 
ment, it is better and wiser to rely upon the people themselves than upon 
any congress, judge or President. 

Under our system, ** Vox populi, vox dei” is largely true in fact; it is 
wholly true in law. When the ‘ people” shall demand treaty-abroga- 
tion, or banishment, they will know how to get their will ; and in various 
ways. In convention they may instruct the congress to arrange a pop- 
ular ballot for or against banishment, or treaty breaking, and the con- 
gress will obey their behest. Or they may order a constitutional 


amendment and delegate the power to abrogate treaties or to banish 
denizens. Or they may arise in their wrath and simply drive out those 


whom they wish to banish. 

4. Article VI of the constitution declares: ‘* This constitution and 
the laws of the United States which shall be made in pursuance thereof, 
and all treaties made or which shall be made under the authority of the 
United States, shall be the supreme law of the land.” 

The courts hold, that by this clause treaties and laws were declared 
equal, in that both were supreme; that neither was paramount as to the 
other ; and that whichever treaty, or law, was latest in date, should govern, 
as being the last expression of the will of the people 

But does not this view ignore the fact that a treaty is dual in charac- 
ter, not single, as a mere act of congress? For a treaty is primarily and 
chiefly a contract, a solemn obligation between two nations, and of mor 
exalted sanctity than any mere municipal law, or any other compact 
known to men; its character as a /aw is merely incidental and munici- 
pal. Ina conflict between a mere law of congress and a treaty, ought 
not the instrument which is equally snpreme as law, be regarded with a 
greater sacredness because it is also a bond, sealed by the solemn pledges 
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of international law. and public faith? Surely such an instrument should 
be paramount ! 

5. But if there yet be doubt as between the constitution and the act, 
then I say in conclusion: In the conduct of private life it is wise to re- 
frain from any act concerning which a doubt arises as to its rightfulness 
or morality, and give to virtue the benefit of the doubt. 

And so in the conduct of our public life and national acts. Whenever 
the judgment of the Supreme court is to be made in a case involving the 
sanctity of the constitution, every intendment, every presumption, every 
doubt should be resolved in favor of the paramount instrument, whether 
constitution or treaty. 

If the ‘‘ people ” say so, let the constitution be amended ; but let it be 
always reverenced and obeyed as our holiest public law. Far better en- 
dure inconvenience, and even grave hardship until a lawful amendment 
can be made, than to break, strain or weaken any constitutional barrier. 

The inconvenience, say rather the annoyance, of having some objec- 
tionable Chinese remain here is too insignificant to warrant the support 
of a cruel law for their summary banishment which three members of 
the Supreme court out of eight find obnoxious to the constitution, on 
many grounds not named in this article. No fair man can read those 
three able dissenting opinions and honestly say that there is not a grave 
doubt of the constitutionality of the Act of Deportation. And no man 
ean truthfully say that paramount public necessity demands such a law. 
Fidelity to a solemn international treaty is immeasurably more impor- 
tant than escape from a petty annoyance. 

It would seem that these considerations—the preservation of the 
national honor pledged by treaty, the triviality of the grounds of the law 
opposed thereto, and the sanctity of the constitution deserving the bene- 
fit of all doubts—might have led the majority of the Supreme court to 
agree with the almost equal minority. Let us hope that a new case may 
be presented this winter to the Supreme court, and that the opinion ren- 
dered therein, after re-argument, may appeal more strongly to the judg- 
ment of mankind than does the opinion under respectful discussion. 

Still, the surer and swifter course would be for congress to modify or 
repeal the needless and war-provoking Deportation act Is there not 
strong ground for believing that when we next amend the constitution 
we should include an amendment specifying the power that shall act 
when the general welfare demands the abrogation of a treaty, or the ban- 
ishment of a class? 

These are the respectful views of a member of the bar of the Supreme 
Court, who yields to none in respect and admiration for the lofty charac- 
ter of that court; its habitual inerrancy seems more marked when con- 
trasted with the views announced in the Chinese cases, 


J. C. CLAYTON. 
Newark, N, J,, August 18, 1893. 
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BOROUGHS IN NEW JERSEY. 
II.* 


A CONSTITUTIONAL QUERY. 


The species Borough of the genus municipality forms a distinct class for 
separate legislation—Are there substantial differences within the species 
so as to justify further subdivision ?—If so, where shall the line be 
drawn ? 


Before taking up the second group of borough statutes referred to in 
my former article (the general Borough act of April 5, 1878, with the 
supplements and amendments), I will present some general considerations 
on the subjects suggested by the above questions. 

The purpose of the first article was to show that by analysis and classi- 
fication the confusion in statutes of the last fifteen years might be 
removed, and that in the place of nearly ninety different statutes, whose 
effects upon or relations to one another, no one could tell, we should have 
six distinct and easily distinguishable groups. 

In these pages we shall try to carry the same process a little further, 
not forgetting to apply the constitutional tests, and see if some of these 
groups will not disappear. 

Although this is not a sermon, a text will facilitate the discussion. I 
take as my text the following wise and prophetic words ef Chief Justice 
Beasley, in his opinion in Van Riper v. Parsons, rendered in 1878, in the 
same year that our general borough legislation began, 40 N. J. L. Rep., 
(11 Vr.) 6: 

‘In short, in my opinion the clause in question (the constitutional 
interdict on local and special legislation) seems to have been pro- 
vided with the intention to require that, for the future, all legislative reg- 
ulation of the internal affairs of cities should be the creatures, whenever 
practicable, of general laws framed for the purpose. This is a domain 
from which special and local legislation is utterly excluded whenever the 
legislative end can be effected by a general law. The presence of such 
a provision in the fundamental law of the state would seem imperatively 
to demand the re-organization, under one general system, of the various 
municipal governments that now exist. As the present institutions of 
this kind are susceptible, except in rare cases, of improvement or altera- 
tion only by means of general enactments, it is safe to say that, until 
such a step be taken, the greatest embarrassment and difficulty will at- 
tend the administration of these local establishments.” 

The heedlessness of the legislators in disregarding these words of cau- 
tion, and the terrible fulfillment of this prophecy, are respectively good 


* Series begun in the September number, 16 N. J. L. J. 259. 
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illustrations of and monuments to the folly and incapacity of our law- 
givers, and the sagacity and perspicacity of our Chief Justice. 

Our fifteen legislatures from that time to this had the foundation laid, 
in the act for the formation of borough governments, approved April 5, 
1878, for a broad and strong, yet carefully safeguarded, system of laws 
for the incorporation and the regulation of the internal aftairs of the spe- 
cies of towns designated boroughs, certainly capable of sufficient devel-. 
opment and extension to adapt it to every variety of borough, for 1 sub- 
mit that the type has not many or important modifications, and conse- 
quently little diversity in the requisites of their local governments. 

Density and concentration of population call (or are popularly supposed 
to call) for the exercise of larger and more radical police powers, and 
powers of sanitary supervision and regulation. 

To meet such cases the exercise of these powers might have been 
made conditional upon a certain population within a certain area, the 
powers not to be exercised outside of the area in which this ratio exists. 

Our legislatures, I repeat, having this foundation and from the start 
having their architectural plan plainly laid out for them by the above 
words of the Chief Justice, and this plan broadened (apparently) almost 
immediately afterward by the opinion of Mr. Justice Van Syckel in the 
case of Pell v. Newark, discussed in the last number of this journal, have 
made no attempts to follow the plan, and by building always on the same 
foundation finally to perfect a harmonious and symmetrical temple or 
cathedral, but on each demand upon them to build more, have laid 
another foundation ; until, to stick to our metaphor to the very brink of 
absurdity, their borough legislation consists of six distinct dissenting 
chapels, instead of the cathedral the constitution requires them to build. 

It is true that each of these schemes of legislation purports to be gen- 
eral, but is there any difference in the nature of things between the com- 
munities and municipalities provided for by the divers general borough 
acts, substantial enough imperatively to call for and constitutionally to 
justify separate legislation for each so-called class ? 

Fortunately it is not my duty to answer this question, but I wish that 
the attorney-general would put this question to the Supreme Court in 
regard to the act of April 2, 1891. After they shall have answered 
this, there will be still other questions. If different groups of borough 
legislation are constitutionally forbidden, is the act of 1891, as the latest 
expression of the legislative will, to repeal the act of April 5, 1878, so 
far as the formation of new boroughs is concerned? Now suppose the 
application of the law of 1891 is limited on its face, by its own provis- 
ions, to less than the entire class to which it is adapted, and is special and 
local, and therefore void, have we any act under which a borough may 
be formed to-day ? 
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Now let us see where we stand. Our first group, consisting of the 
acts relating to seaside resorts, are unconstitutional. Our second, the 
general borough acts, the first in any sense general, were expressly held 
‘ to be constitutional in The State v. Borough of Clayton, 53 N. J. L. 
(24 Vr.) 279, (1891). The long supplement to this act, approved April 
22, 1886, was held unconstitutional in Long Branch v. Sloane, 49 N. J. 
L. (20 Vr.) 362. This wiping out of about twenty sections of this act, as 
it appears in the Rev. Sup., leaves it much simpler and more intelligible. 

The third group, the Borough Commission acts, have, | think, been 
reviewed by the courts and held good, though I am at present writing 
away from my books and cannot verify this impression. Their provis- 
ions are evidently intended for small hamlets, unfitted to assume the 
more onerous burdens, and unable to work the more complicated mech- 
anism of boroughs proper. Such communities are, I submit, a separate 
class. But the same reasoning that leads us to the conclusion that the 
Borough Commission acts are yalid, compels us to alter our classification, 
(16 N. J. L. J., p. 264), and instead of treating them as a species of the 
genus borough, to recognize them as a distinct genus. In doing so we 
take them out of the scope of these papers. 

Their position under the caption “ Boroughs,” in the Supplement to 
the Revision, forced me to give them their place in the first article, but 
with this explanation I dismiss them. 

The fourth group (Act of 1890, etc.,) only retained their place on the 
statute book a year, and therefore require no extended discussion. 

Fifth. A close inspection of the Act of 1891, convinces me that under 
the guise of generality here is a renewed attempt to enact the seaside 
resort special legislation of group one. 

This brings us to the sixth and last group which, if I am right in 
my premises and logic, is identical with the second in all save form. 

Thus we see the confusion disappear again and leave me for considera- 
tion in future papers two groups only, and those two one in all save 
form. Rosert Rives LaMonre. 

Bound Brook, N. J., September 22, 1893. 


THE STATE v. MATTIE C. SHANN. 
(Mercer County Oyer and Terminer.) 


Murder—First and second degrees—Manslaughter—Province of court 
and jury—Homicide by poisoning—Reasonable doubt—Saturday half- 
holiday. 

This was a trial of the defendant on a charge of murder, in killing her 
son by mercurial poisoning. The trial lasted two weeks. The prose- 
cution relied upon the accumulation of circumstantial evidence. 
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The facts of the case have already been fully discussed in the news- 
papers, and it is only necessary to refer here to points of law. 

Mr. Bayard Stockton, prosecutor, appeared for the state. 

Messrs. Vanderbilt, Holt, Beasley and Lee for the defendant. 

The case was tried before Mr. Justice ABBETT and Judges YARD 
and WRIGHT. 

The case was given to the jury on Saturday, August 19th, at half-past 
ten. They immediately retired, and at noon Mr. Justice Abbett decided 
that the Saturday half-holiday was a legal holiday, and he would not 
hazard the reception of the verdict on that account. The lawyers might 
take advantage of the fact and base an appeal upon the technicality. 
Sunday is of course a dies non, and the jury, although they reached a 
verdict by 12:30, Saturday afternoon, remained out until Monday 
at 9 A. M. 

Mr. Justice ABBeET?, in his charge to the jury, made a careful review 
of the important facts and all the intricate expert medico-legal testi- 
mony of Dr. Wolff, of Hartford, Drs. Warman, Phillips and McKenzie, 
of Trenton, for the defense, and Professor Wormley, of the University of 
Pennsylvania, Professor Cornwell, of Princeton University, and Drs. 
Cantwell and Wetherill for the state. 

Touching the law of the case the Judge said: ‘‘ Murder is the unlawful 
killing of a reasonable being with malice aforethought, express or implied, 
and unless malice be present, the homicide, although criminal, cannot be 
murder. Malice is the dictate and outgrowth of a wicked and depraved 
heart, a wicked disregard of the rights and safety of others. It is not 
necessarily special hatred or ill will toward the deceased, and it may be 
present where an evil design to inflict great bodily injury regardless of 
consequence exists generally, but although express evidence of malice 
may be wanting, the law will nevertheless imply the existence of malice 
in all cases of an intentional and unlawful killing of a human being, no 
matter what motive may have induced the homicide or actuated the 
slayer. This is murder as it was at common law. Murder in this state 
is divided into two degrees, murder in the first degree and murder in 
the second degree. 

‘‘ The statute of this state provides that all murder which shall be 
perpetrated by means of poison, or by lying in wait, or by any other kind 
of willful, deliberate and premeditated killing, or which shall be com- 
mitted in perpetrating, or attempting to perpetrate any arson, rape, 
sodomy, robbery or burglary, shall be deemed murder in the first degree, 
and all other kinds of murder shall be deemed murder of the second 
degree, and the jury before whom any person indicted for murder shall 
be tried, shall, if they find such person guilty thereof, designate by their 
verdict whether it be murder in the first or second degree. 
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“ To find the defendant guilty of murder in the first degree in this case, 
you must find that the defendant was guilty of murder which was perpe- 
trated by means of mercurial poison; no matter in what form it may be, 
the operative cause must be mercurial poison, with a willful, deliberate 
and premeditated intention on her part to kill her son, which was formed 
prior to the administration of the poison. It is sufficient if there was a 
design and determination to kill her son distinctly formed in the mind of 
the defendant, at any moment before the poison was administered. 

‘‘As to murder in the second degree, the court has most carefully con- 
sidered the question as to whether they should leave that to the jury 
under the statute, but after a most careful examination of all the author- 
ities, and in view of the fact that that question has not been passed upon 
in this state, either in the Supreme Court or the Court of Errors; in 
view of the fact that the Supreme Court of the state of Connecticut, upon 
a statute which is almost identical in language with the statute of this 
state, held that it was proper for the trial judge to leave the question to 
the jury as to whether or not there was murder in the second degree, if 
they find the absence of those elements in the case which the court 
instructs them constituted murder in the first degree, and also in view that 
is in favor of life and a construction of the statute which would permit 
the lesser punishment instead of the punishment of death, as prescribed 
for murder in the first degree, the court have determined to charge you 
the law upon this point as follows, and you will so take it from the court : 
I charge you that if you find that the defendant murdered John F. Shann, 
her son, by means of mercurial poison, and that her acts were not willful, 
deliberate and premeditated killing, and that there was no intention to 
take life on her part, then you may find her, if you so find the facts, 
guilty of murder as I have defined it, bringing in a verdict of murder in 
the second degree. 

“T also charge you that if you find that the defendant is not guilty of 
murder, then you may consider the question as to whether she is guilty of 
manslaughter. Any homicide caused by gross carelessness or negli- 
gence of any person in the discharge of any act or discharge of any duty is 
manslaughter. The defendant was, according to the testimony, acting as 
the nurse of the deceased during his last illness, and administered to him 
the greater part of his food and medicine. Gross carelessness or negli- 
gence may consist either in the improper or negligent performance of an 
act, or in the omission to perform a prescribed duty. But such omis- 
sions are not the basis of penal action, unless they constitute a defect in 
the discharge of a respousibility with which the defendant is especially in- 
vested. In this case, if it is not a case of murder, but mercurial poison 
was administered by the defendant to the deceased by gross carelessness 
or negligence and his death was caused exclusively by such gross care- 
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lessness or negligence on the part of the defendant in the doing of any 
act that she did with reference to the deceased during his last illness, or 
in the performance of some duty on her part to the deceased, grossly 
careless or negligent, then you might find the defendant guilty of man- 
slaughter.” 

The term “reasonable doubt” was thus defined: 

“The defendant is entitled to what the law terms a reasonable doubt. 
She is presumed to be innocent, and that presumption will remain her 
shield and protection until overcome by testimony establishing her guilt 
beyond the reasonable doubt referred to. This is not a mere possible 
doubt, because everything relating to human affairs and depending upon 
the testimony of persons is open to some possible or imaginary doubt. 
It is that state of mind, or of the case,which after a careful and complete 
comparison and consideration of all the evidence in the case, leaves the 
minds of the jurors in that condition that they cannot say they feel an 
abiding conviction to a moral certainty of the truth ofthe charge. The 
burden of proof under the rule I have given is upon the prosecution. If 
upon such proof there be reasonable doubt remaining, the accused is 
entitled to the benefit of that doubt. The evidence must establish the 
truth of every fact in the case to a moral certainty that convinces and 
directs the understanding and satisfies the reason and judgment of those 
who are bound to act conscientiously upon it. ‘This is the rule, because if 
the law should go further than this and require absolute certainty it 
would exclude circumstantial evidence altogether. Under these rules 
and directions of the court you must determine : 

“First. Is it proved beyond a reasonable doubt that the deceased died 
from mercurial poison ? 

“Second. Is it proved that such mercurial poison was administered 
by the defendant to the deceased? 

“If these two propositions are found by you, then you will proceed to 
determine whether or not the defendant is guilty of murder in the first or 
second degree, or of manslaughter under the rules of the court, as I have 
stated them to you.” 

Counsel Woodbury D. Holt for the defense, took the following excep- 
tions to that portion of the charge above cited : 

‘We except to your honor’s charge as you defined the term malice in 
your definition of murder. 

“‘We except to your honor’s charge so far as you directed that it 
might be shown by certain ingredients in the case—the language I do 
not recall—without proving the direct malice. 

‘‘We except to your honor’s charge that in this case murder in the 
second degree may be found. 

‘‘We except to your honor’s charge with reference to the distinction 

20 
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that you drew in. reference to what. constituted murder in the second 
degree. 

‘We except to your honor’s. charge so far as it distinguished between 
murder in the first degree and murder in the second degree. 

‘** We except to your honor’s charge so far as it instructed the jury that 
they may find a verdict of manslaughter. 

‘*We except to your honor’s charge so far as it draws a distinction 
between murder in the second degree and manslaughter. 

**We except to your honor’s charge in that you instructed the jury 
that they might find from the testimony in the case that mercurial poison 
was administered with criminal intent or criminal negligence, outside of 
the poison found in the poison tablets. 

‘We except to your honor’s charge so far as you instructed the jury 
that they might find that the defendant was guilty of criminal negligence.” 

The court replied: “ The exceptions will be allowed to anything that 
I did say, or that I did not say: I do not think counsel gives the exact 
language of the charge, but to whatever I did say on those subjects, or 
did not. say, in the exact language of the charge, counsel can take an 
exception.” 

otto -eleaiat iliac oan 


CHARGE TO THE GRAND JURY. 


(Essex County, September Term, 1893.) 


Electric Railway Poles— Unauthorized obstruction of the streets a public 
nuisance—Prize fighting under the name of athletic sports. 


Depur, J.: “ Another subject [ desire to call your attention to, and 
that is, in regard to the presence of poles used by the electric railway in 
the streets of this city. I called the attention of the last grand jury to 
that subject, in obedience to complaints that came to the court from almost 
every quarter. Immediately on that grand jury taking up this subject, 
the company commenced the removing of its poles, and effected the 
removal from the Market street depot in Market street and South Orange 
avenue. Having no desire to embarrass public traffic and no desire to 
proceed with harshness against the company, I withdrew the request 
that I made to the grand jury to proceed by indictment in every case, 
with the understanding that as rapidly as the public interests would 
permit, this work ot removing the poles would be prosecuted. Nothing 
has been done since the last grand jury adjourned. 

‘That these erections are public nuisances is determined by a decision 
of the Supreme Court, to the effect that they are unlawful erections in a 
public highway. That they obstruct public travel and are dangerous to 
human life and safety is apparent from the. serious accidents that have 
resulted in this city. 
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‘“‘The court requests the jury to take up this. investigation, especially 
with regard to Springfield avenue. Complaints have been sent to the 
court with regard to the obstruction of public travel in that crowded 
thoroughfare, beginning almost from South Orange avenue and extending 
to Irvington. If the company show a disposition to remove the poles 
from that street, and enter upon the work as they did before, it is very 
possible that may be all that will be required at this time, leaving to 
persons who live on other streets, who are interested there, to make com- 
plaints in the future. 

‘“One other subject, gentlemen, I desire especially to direct your 
attention to, and that is the repeated, open and flagrant violation of law 
under the pretext of athletic games. I have before me, gentlemen, in 
this bundle, extracts from the newspaper reports of these transactions, 
occurring since the last term of this court, and | have also received from 
responsible and respectable sources a series of complaints upon this sub- 
ject. ‘That these acts are violations of law there can be no question. If 
these reports be true, that they are violations of law at common law is 
settled ; certainly, under the statute that we have, that was passed for 
the purpose of correcting the common law, there can be no question on 
this subject. 

“I take occasion to read from the latest decision ofan English court 
proceeding on common law principles,wholly independent of our statute.* 
The case was one of the indictment and conviction of two persons who 
were present in the ring at the time that a contest of this kind occurred ; 
the report showed that they were not speaking and not seeming to be 
talking part in the fight or doing anything; and the report further states 
that there was no evidence that the fight was for money or other con- 
sideration. The case was heard before ten of the judges of the English 
courts, and the court unanimously held as follows : 

“+ Two men fought with each other in a ring formed by ropes sup- 
ported by posts, in the presence of a large crowd. Amongst that crowd 
were the prisoners. It did not appear that the prisoners took any active 
part in the management of the fight or that they said or did anything. 
They were tried and convicted of. assault,as being principals in the 
second degree. The jury found that prize fights were illegal, and that 
all persons who go to a prize fight to see the combatants strike each 
other, and who are present when they do so, are guilty in law of an 
assault, and that if the persons charged were not casually passing by, 
but stayed at the place, they encouraged the fight by their presence, 
although they did not. do or say anything.’ 

‘¢ Now while the court held in this case that a prize fight is illegal, and 
that all persons aiding and abetting therein are guilty of an assault, and 
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that the consent of the persons actually engaged in fighting, to the inter- 
change of blows, does not afford any answer to the criminal charge of 
assault. The opinions of the judges are quite long, but I turn to an 
extract from the opinion of Justice Hawkins, than whom no judge was 
more familiar with criminal law, and especially with the law of England, 
and this is his language : 

‘¢* Nothing can be clearer to my mind than that every fight in which 
the object and intent of each of the combatants is to subdue the other by 
violent blows, is, or has, a direct tendency to a breach of the peace, and 
it matters not, in my opinion, whether such fight be a hostile fight, begun 
or continued in anger, or a prize fight for money or other advantage. In 
each case the object is the same, and in each case some amount of per- 
sonal injury to one or both of the combatants is a probable consequence, 
and, although a prize fight may not commence in anger, it is unquestion- 
ably calculated to arouse the angry feelings of both before its conclusion. 
I have no doubt, then, that every fight is illegal, and the parties to it 
may be prosecuted for assaults upon each other.’ 

‘And again : 

““*The cases’ in which it has been held that persons may lawfully 
engage in friendly encounters not calculated to produce real injury, or to 
arouse angry passions in either, do not in the least militate against the 
view I have expressed ; for such encounters are neither breaches of the 
peace, nor are they calculated to be productive thereof, but if, under 
color of a friendly encounter, the parties enter upon it with, or in the course 
of it form, the intention to conquer each other by violence calculated to 
produce mischief, regardless of what hurt may be occasioned or not, as, 
for instance, if two men, pretending to engage in an amicable spar with 
gloves, really have for their objeet the intention to beat each other until 
one of them be exhausted and subdued by force, and so engage in a con- 
flict likely to end in a breacn of the peace, each is liable to be prose- 
cuted for an assault.’ 

‘¢T have read these extracts from this opinion with a view of removing 
an impression that seems to be abroad that all these transactions are legal. 

“* Now I return to a report of what occurred on one of these occasions, 
and will read an extract. I will read as little as possible, for the subject 
is one that is not pleasant : 

‘“‘*¢ Holmes cut the face and pounded Korski unmercifully, until he had 
the latter helpless on the ropes. He pounded him unopposed, until 
Korski was saved by the gong. Korski’s seconds proved themselves 
nothing more or less than brutes, by forcing their man into the ring. He 
was dazed and helpless and could hardly raise his hands. Even Holmes 
was sorry for him and hastened to end the fight. Right, left, right, he 
struck, and the unfortunate boy went down and out, after a game and 
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plucky fight. It took at least ten minutes to revive the defeated pugilist, 
and he will bear the effects of his punishment for many a day to come.’ 

“Tf these complaints rested on the common law alone, that these trans- 
actions would be indictable at common law is too clear to admit of any 
controversy. 

‘“‘ But, gentlemen, we have a statute in this state, which was passed in 
the year 1835 (P. L. 1835, p. 89; Rev., p. 233). Probably there are 
some gentlemen on this grand jury who will recall the circumstances that 
gave rise to this statute—the fact of combats of this sort being held in 
the county of Bergen by persons coming from Elizabeth and New York, 
in which one ot the combatants was killed. This is the statute: 

‘“** Whereas, several instances of the degrading practice of prize-fight- 
ing have lately occurred in this state, and the existing laws are believed 
to be inadequate effectually to prevent the introduction and prevalence 
of this evil,’ (showing that the object of the legislature was not simply to 
re-enact the common law, but to provide remedies where the common 
law might seem to be defective), ‘ Be it enacted, * * That every person 
who shall be engaged in any fight or combat, with fists, commonly de- 
nominated prize-fighting, whether such fight or combat be for money or 
any other valuable thing, or merely to test the skill or bodily powers of 
the pugilists or combatants, and every person who shall be aiding, assist- 
ing or abetting in any such fight or combat shall be deemed guilty of a 
high misdemeanor, and, on conviction thereof, shall be punished by im- 
prisonment not exceeding two years, or by a fine not exceeding $1,000, 
or both. That every person who shall be present at any such fight or 
combat, * * coming from a foreign state for the purpose of witnessing the 
same, shall be deemed guilty of a misdemeanor, and on conviction 
thereof shall be punished by imprisonment not exceeding one year and 
one day, or by fine not exceeding two hundred dollars, or both.’ 

“You will see that the language used in this statute is as broad as the 
English language admits—‘ engaged in any fight or combat, with fists, 
commonly denominated prize-fighting, whether such fight or combat be 
for money or any other valuable thing, or merely to test the skill or 
bodily powers of the pugilists or combatants.’ 

‘“* Those transactions, by this statute, are made violations of law. 

‘‘T have read, gentlemen, a short extract from a report of one of these 
transactions. I have the others before me, and if the description con- 
tained in the newspaper accounts of these contests be true, they have no 
semblance whatever of athletic games; they are only a pretense at ath- 
letic games; they are violations of this statute and the persons engaged 
in these combats, those who are present aiding and abetting, are liable 
to indictment either under this statute I have read, or under a later stat- 
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ute which includes such parties and declares that the places where these 
encounters occur are indictable as disorderly houses. 

‘‘T have drawn your attention with some particularly to this question, 
gentlemen, for the reason that it arose at the last term and under the con- 
struction of this statute announced by this court the proposed transaction 
was abandoned: Since that time it appears that here is a determination 
on the part of some of these people to force this contest under the expec- 
tation that they will be allowed to violate the law with impnunity—and 
this in the county of Essex.” 


THE STATE, EDWARD MURPHY, PROS., v. HANNAH MATTHEWS. 


(New Jersey Supreme Court.) 


Landlord and tenant—Summary ejectment—Holding over—Notice— 
Demand—A fiidavit. 


In summary proceedings before a justice of the peace, between land- 
lord and tenant, judgment was rendered in favor of the landlord. 

A writ of certiorari: having been allowed, the defendant moved under 
the rule promulgated February term, 1892, to have it vacated, upon the 
ground that it had been improvidently allowed before judgment rendered. 

Mr. Joseph H. Gaskill for the motion. 

Mr. Clarence T. Atkinson contra. 

GARRETSON, J., said: This is a landlord and tenant case. ‘The afti- 
davit filed with the justice sets forth a tenancy by a written lease termi- 
nating on a day certain. It also sets forth that on a day named (three 
months before the day on which the term expired under the lease), a 
demand in writing was served on the tenant requiring possession, but 
when possession was to be delivered, is not stated. I consider the law 
to be: 

1. That in all cases of holding over, there must be a demand requir- 
ing possession on a day when the tenant may, in law, be required to 
yield it up. 

2. That if the tenancy is one that requires a notice to terminate it, a 
demand for possession, given during the term, will be sufficient, if it 
demand possession on or after the day when the term expires, and that 
in such case no second notice need be given. 

3. That where the term expires without notice, a demand given during 


the term for possession after or upon its expiration would be good. 

In the present case a demand of this latter kind was required, but the 
affidavit does not show it, because there is no fact stated, from which it 
appeared to the justice, that possession was to be given up upon or after 


the expiration of the term. 
The motion to vacate the allocatur is denied. 





NEPTUNE ELECTRIC LIGHT CO V. LAND CO. 


NEPTUNE ELECTRIC LIGHT CO., OF ASBURY PARK, v. SPRING LAKE AND 
SEA GIRT LAND CO. 


(Court of Chancery of New Jersey, September 12, 1893.) 


Electric light poles—Title to land in the street under special reservation in 
Spring Lake—Injunction. 


On a bill filed by the Neptune Electric Light Co. an application was 
made for preliminary injunction to restrain the Spring Lake & Sea Girt 
Land Co. from removing poles erected in the streets in the borough of 
Spring Lake, in front of a public park, which the Land Company had 
laid out on its map, and in front of land which had been sold to one 
Scott. It appeared that in its deeds the Land Company expressly re- 
served the title to the property in the streets. The statute, under which 
the Electric Light Company was operated, the act of March 17, 1893, 
required that, as a condition precedent to the erection of its poles in the 
streets or elsewhere, it must have the consent of the owner of the soil. 
Mr. Scott consented, but the Land Company did not consent. The ques- 
tion of ownership of the land in the streets turned upon the construction 
of the reservation in the deed. This reservation or exception following 
the description was as follows: ‘‘ Together with the right of using, in 
common with the said party of the first part, their heirs and assigns, and 
all other persons who are or may become entitled to use the same, the 
streets: and avenues shown on the said plan. 

** And all the estate of it, the said party of the first part, in and to the 
said plot of land and premises, saving, excepting and reserving unto the 
said party of the first part, its successors and assigns, according to their 
respective interests therein, the soil and ground of the whole of all the 
streets and avenues shown on the said plan, and the right of dealing 
therewith as the said party of the first part, its successors and assigns 
may deem proper; provided, however, that the right of using the same, 
as hereinbefore granted, be not thereby permanently or needlessly inter- 
fered with. To have and to hold,” ete. 

Mr. James Buchanan, for the defendant, contended that while as a 
general rule the conveyance of a lot described as bounded upon an open 
street, carries the title to the middle of the street, nevertheless it was 
also true that the parties to the conveyance may, by the terms, exclude 
the soil of the street from the operation of such conveyance, and that 
this had been done in the clearest possible manner in the case of the deed 
to Scott, and that the soil of the streets surrounding the park also 
belonged to the land company, inasmuch as the dedication of the park 
merely gave the use thereof in the nature of an easement to the public. 

The object of such a clause is to insure the existence of good roads, 
sewers, waterworks, and other like conveniences of dense communities. 
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THE CHANCELLOR after consulting with Vice-Chancellor Pitney, said 
that although he was strongly of opinion that the deed reserved the 
ownership of the soil to the Land Company, subject of course to public 
and private easements, he would not decide finally that the title to the 
streets was in the Land Company. Such a decision was not necessary 
in the determination of the application for a preliminary injunction. 
There was enough in the reservation to at least show that it was exceed- 
ingly doubtful whether Mr. Scott’s title extended into the street. The 
complainant’s rigbt to maintain its poles rested upon that exceedingly 
doubtful title—a title which was disputed by the Land Company and, 
upon familiar principles, (Hagerty v. Lee, 45 N. J. Eq. [18 Stew.] 255,) 
he denied the preliminary injunction. 

Nore.-—See also D. L. & W. R. R. Co. v. Newark Pass. R’y Co., 16 N. J. L. J. 243.—Ep. 


THE DELAWARE & LACKAWANNA R. R. CO. v. THE NEWARK PASSENGER 
RAILWAY CO. 


Electric cars on public highways—Injunction. 

In this case a bill was filed to restrain the latter company from extend- 
ing an electrical equipment and running electric cars on a public high- 
way in the city of Newark, across the tracks of the Delaware & Lacka- 
wanna R. R. Co., running longitudinally through Morris and Essex Rail- 
road avenue. 

The Chancellor granted a rule to show cause and restraining order. 
The defendant filed an answer showing that the electrical equipment was 
made and the poles placed in pursuance of the permission of the public 
authorities of the city and with the consent of the landowners on the 
street. After argument the Chancellor filed his opinion, holding that the 
right of the complainant to use the highway is subject to the use of it for 
any purposes to which it might lawfully be put, and that a horse railway 
in a highway is not an additional servitude, and that where the motive 
power is electricity, adapted by means of poles and overhead wires, no 
additional servitude is imposed. 

The Chancellor made an order on the 3d of August, 1893, that the 
rule to show cause and the restraint therein contained be discharged and 
4 preliminary injunction denied. The company thereupon proceeded to 
complete the equipment and run the cars. Thereupon, the complainant 
filed an appeal, and on the 2d day of October applied to the Court of 
Errors and Appeals, for an order reviving the restraining order vacated 
by the Chancellor pending the appeal. 

Upon this motion Mr. J. D. Bedle read affidavits, showing that the 
Street Railway Co., finding the gates closed across the street, and after 
a demand that they should be raised, was refused, ran their motor across, 
breaking the ends of the gates. 

On behalf of the defendant, Wr. A. Q. Keashey read affidavits, admit- 
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ting that upon persistent refusal to raise the gates, which were kept 
lowered only to obstruct the street motor, the Street Railway Company 
had run the motor through the gates, claiming the right to use the street 
as a public highway for that purpose. Also that electric moters had 
been run three years on Market street, across the Pennsylvania Railroad 
tracks, and for nearly two years on Main street, East Orange, across the 
tracks of the Delaware and. Lackawanna R. R. Co. ;. that 1040 electric 
cars cross the Pennsylvania Railroad Co.’s tracks, each day, and 432 
cross the Delaware and Lackawanna R. R. Co.’s, East Orange, while 
only 200 are run over the crossing in question, and that no accident of 
any kind had been caused by the electric cars at any of these crossings. 
Also that the poles and equipment in question had been constructed since 
the act of March 11, 1893, chapter 129, giving full power to city authori- 
ties to authorize the use of poles and wires; that the board of Street and 
Water Commissioners had given permission and located the equipment; 
that all the poles were erected with the consent of the landowners, and 
that no pole was placed within the space occupied by the intersection of 
the two streets, nor within seventy feet of the tracks of appellants. 

Mr. Keasbey cited the case of the Central R. R. Co. v. The Standard 
Oil Co.. 6 Stew. 372, in which the court refused to grant a similar order 
merely on the ground of an appeal, and also the numerous cases cited in 
the note to that case holding that after an order refusing an injunction, 
an application to continue or reinstate it is not maintainable in the appel- 
late court. 

The court refused to grant the order applied for. 


EDWARD B. LAWRENCE ET ALS v. THE CITY OF EL'ZABETH. 
(Union Circuit Court. Opinion filed Oct. 3, 1893.) 
Reduction of salary in city officials—Ordinanee legal. 

The plaintiffs were elected and served as councilmen of the city of 
Elizabeth. Under the city charter councilmen are entitled to $500 for 
salary. Previous to the election of the plaintiffs the salary was reduced 
to $2.00 per year. This ordinance was passed under the act of 1877 
(P. L. 1877, p. 225). The plaintiffs claimed that the ordinance contem- 
plated an expenditure of money and was void, it not appearing that it 
had been published for two weeks between its second and third reading, 
in accordance with the provisions of the charter. Plaintiffs also claimed 
that the act of 1877 was unconstitutional. 

Van SyckeL, J.: Lawrence, Miller and Collins served from January 
1, 1890, to January 1, 1891; Schleimer, McGrath, Van Hart, Flynn 
and Kurtz from January 1, 1890, to January 1, 1892. They have sued 
for salary at $500 per year. under act of March, 1875, page 291. De- 
fendant resists payment on account of an ordinance passed by said City 
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Council November 27, 1889, six days before the election of the plain- 
tiffs, by which salary of each councilman was limited to the sum of two 
dollars. This ordinance was passed under authority of the act of 1877, 
page 225. The plaintiffs contend that this ordinance is void because the 
act of 1877 is unconstitutional ; because said ordinance was not adver- 
tised as required by law, before its passage. I will notice only: such ob- 
jections as have been made to the constitutionality of the act of 1877. 

The first objection is that the proviso of the first section limits its ap- 
plication to Hoboken and Elizabeth, the only cities where salaries are 
paid to councilmen by the provision, “* That nothing in this act shall be 
construed to authorize the payment of a salary to any city officer not now 
entitled by law to receive a salary.” 

This language does not specialize the act. The first section makes it 
lawful for the councilmen or aldermen of any city of this state to fix the 
salary of each person elected or appointed to office, provided that the sal- 
ary of the aldermen or councilmen shall not be increased beyond the 
amount fixed by law at the passage of the act. This is a general pro- 
vision embracing all cities, and without the second proviso it would have 
prohibited the giving of a salary where the law previously gave none. 
The second proviso was evidently added to leave no doubt on that point. 
This legislation commits to all cities within its operation the right to fix 
the salary of the city officers and forbids the governing bodies to increase 
their own compensation. 

Nor does the provision that the salaries of clerks, in the financial de- 
partment in any city where there are Commissioners of the Sinking 
Fund established by law, shall not be changed without consent of a ma- 
jority of such commissioners, invalidate the act. Such officers, being in 
the service of the Sinking Fund Commissioners, constitute a class. It is 
reasonable that the Commissioners, who will have personal knowledge of 
the labor such officers perform, shall be consulted as to the amount of 
their compensation. This constitutes a substantial basis of classification. 

The remaining objection to the validity of the ordinance is that it was 
not peblished between its second and third reading as required by sec- 
tion 29 of the city charter. That section provides that every ordinance 
passed by the city council involving the expenditure of money, shall be 
published for two weeks, between its second and third reading. 

This ordinance was not so published, and in my judgment it was not 
necessary to publish it. It was not an ordinance involving the expendi- 
ture of money within the spirit and meaning of the city charter. The 
purpose of the charter provision is to restrain an improper appropriation 
of the public money by calling the public attention to the proposed 
expenditure. This is not such acase. This municipal legislation did 
not involve the expenditure of money, it relieved the city of the burden 
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of paying salaries to councilmen. ‘The sum appropriated was merely 
nominal, and was substantially a declaration by the governing body that 
they would act in their official capacity without compensation. The 
ordinance was therefore legally passed, and is a bar to recovery of the 
sums claimed. 

The plaintiffs who served for one year are entitled to the nominal 
salary of two dollars, and those who served two years to the sum of four 
dollars. 

Mr. P. H. Githooly for plaintiffs 

Mr. J, C. Connelly for defendant. 


FERD“NAND PEPIN, ET AL. v. THE CITY OF ELIZABETH. 
(New Jersey Supreme Court, Union Circuit.) 


Assessments for street improvements—Counter assessments. 


Mr. Foster M. Voorhees for plaintiff. 

Mr. J. C. Connelly for defendants. 

The cause of action was as follows: In 1870 and some years subse- 
quent the city made extensive improvements in laying out new streets 
in the northerly and westerly parts. Assessments were made in favor 
of the property owners for the land taken for street purposes and after- 


ward assessments were made against the owners for benefits conferred, 
the latter exceeding the assessments in their favor. 

In 1886, when the commissioners of adjustment were appointed, they 
adjusted all claims the city held against any lands for benefits, and in 
cases where the city’s claims were greater than the claims of the prop- 
erty owners they wiped out the excess and reported to the court such 
property free and clear. 

The plaintiffs and several other parties, whose suits are now pending 
but which will be discontinued, the present case having been decided 
adversely to such claims, commenced suit against the city, holding that 
the commissioners had only power to adjust claims to the city and not to 
interfere with the claims due property owners from the city. They were 
entitled to recover the awards originally made in their favor. 

To this the city pleaded that the claims had been offset against each 
other before the commissioners of adjustment took the matter into con- 
sideration, and that the commissioners adjusted only such claims as were 
in excess of the awards to property owners. 

Tried by consent without a jury. 

VAN SycKeEL, J.: I find in favor of defendant in this case. The city 
has a right to set off the assessment for benefits against the assessment 
sued for. Where the assessment in favor of the city equals the assess- 
ment against it, it is the duty of the city officials to refuse payment. 
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The statute must be regarded as applying the one assessment to the 


liquidation of the other. 
The testimony on the part of the 


city shows that the one assessment 


was charged against the other and others cancelled. 


MISCELLANY. 


OBITUARY NOTICES. 


JOHN W. TAYLOR. 

Persons who had seen Mr. Taylor during 
the past summer, were not surprised to hear | 
of his death, as it had been evident for some 
time that he was not at all well. It was | 
not generally known, however, that he was | 
ill, and it was a great shock to the ¢om- 
munity to hear that he had died from a 
pistol shot from his own hand. He had 
been confined’ to his house for some time, 
suffering from a painful illness, and it is sup- 
posed that severe pain and mental depres- 
sion were the cause of the fatal act. He 
died on Wednesday, September 20th, in the 
sixty-fuurth year of his age. 

Mr. Taylor was born in Buckland, Frank- | 
lin county, Mass.,on February 8th, 1830- 
After receiving an academic education he | 
came to New Jersey, and taught school in 
Morristown, and afterwards in Caldwell. 
While he was living in Caldwell, in 1853, 
he began the study of the law in the office 
of Amzi Dodd, in Newark. He was licensed 
to practice as an attorney, at the June term, 
1857, and was admitted to the bar as coun- 
sellor at the June term, 1860. He practiced 
in partnership with Mr. Dodd, from 1857 
until 1863, and after that carried on his 
practice alone until the day of his death, 
having the assistance of younger men in his 
office, Mr. Edwin A. Rayner and Messrs. 
Henry B. and Amzi Taylor and others. He 
had a large practice, both in the office and 
in the courts. He was in constant attend- 
ance at the Essex Circuit, and was engaged 





in many important cases in the Supreme 
Court and in Chancery. He was the general 
counsel of many corporations, including the | 
New York, Susquehanna and Western R. R. | 
Co., and was for many years the counsel for | 
the Essex county board of chosen freeholders. 
He took little part in public affairs, and | 


rarely appeared at a public meeting, whether 
social or political, but he was a staunch Re- 
publican and served for six years, from 1869 
to 1875, in the state senate, being the presi- 
dent of the senate for two years. He was 
several times a member of the board of edu- 
cation, and was for twenty-five years an 
elder in the High street Presbyterian Church 
of Newark. He married the daughter of 
Mr. Justus, of Caldwell, and lived during 
most of his married life on Fairmount ave- 
nue, Newark. His wife and two sons, mem- 
bers of the bar, survive him. 

A large meeting of the bar of Essex 
county was held on September 2Ist. Judge 
Depue was asked to preside, and Mr. John 
I. Miller to act as secretary. Messrs. Thomas 
N. McCarter, William B. Guild, Cortlandt 
Parker, Michael Barrett and F. W. Stevens 
were named a committee on_ resolutions. 
They reported the following, which were 
adopted and ordered spread on the minutes: 


Resolved, That it is impossible for the bar 
adequately to put in language the feelings 
with which they learned of the unlooked-for, 
sudden and distressing death of their iong- 
valued friend and associate, the Hon. John 
W.'lLaylor; nor in their judgment could the 
whole community have received a greater 
shock from the death of any man among us 
than was given to them yesterday by this in- 
telligence. 

A most industrious, studious and conscien- 
tious lawyer, learned in al! branches of the 
profession, peculiarly exact and accurate, a 
wise and judicious counselor, a man who in 
private life was modest, quiet, kindly and 
friendly, relied upon with the best of reasons 
by all who knew him, for a long while among 
the first of the bar, not only in this county, 
but in the state, as an advocate before the 
courts, of large public fame for capacity and 
high character, well earned by six years’ dis- 
tinguished and conscientious service as a 
member of the state senate, only not pressed 
for higher social station through his prefer- 
ence for private life, his unexpected death 
has robbed New Jersey of one of her most 
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valuable sons, and this county and the bar of 
aman whose place can, with great difficulty, 
if at all, be filled. 

Resolved, 'That in testimony of our appre- 
ciation of the life and character of our friend 
and of our grief for his untimely loss, we will 
attend, as a body, at his funeral, and wear 
the customary badge of mourning for him. 

Resolved, That a copy of these resolutions 
be transmitted by the president and secretary 
of this meeting to the widow and children of 
the deceased,that the Circuit Court be reques- 
ted to order them to be entered on the min- 
utes, and that they be published in the jour- 
nals of the city. 


Mr. McCarter in supporting the resolu- 
tions said: “Any man who came in con- 
tact with Mr. Taylor could not fall to dis- 
cover that he possessed remarkable quali- 
ties as a lawyer. I soon discovered, in try- 
ing causes with him, that he had a habit of 
preparing a brief, both of the law and the 
facts of every case he tried, which was of 
material assistance to one associated with 
him. He was a man of extensive and varied 
learning in his profession, and an extensive 
reader in historical, literary and professional 


topics. He was modest and retiring. He 
made no exhibition of himself either in 


court or in private life. His disposition was 
rather to withdraw from publicity. None 
but those who were intimately acquainted 
with him could understand him well. Of 
late years his health had failed, so that he 
was not so prominent, and [ had seen little 
of him. I saw him during the past month, 
and if he had died from natural causes I 
should not have been surprised from his 
appearance on that occasion. The method 
of his death was a surprise to us all, and we 
know that his suffering must have been 
intense to have so unsettled his mind and 
rendered him the victim of a death such as 
it was. All will feel they have lost not only 
a friend but a high-minded adviser ” 

Judge Depue in the course of his reply 
said: “Senator Taylor’s death came to me 
with great suddenness. When I first came to 
this county I found him in full practice with 
a full share of the business among the 
prominent members of this bar. I found him 
always prepared for the trial of his cases, 
and with his high research aiding the court 
very much in the disposition of the legal 
questions that arise in a case. He was fond 
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of books; he was a book lawyer; he was a 
book buyer; but anyone who had occasion 
to consult the books that Mr. Taylor had in 
his library would see by the marks in them 
that he was not a book buyer for the mere 
sake of having books, for they all bore the 
marks of having been used. Even down to. 
his last days, both personally and _profes- 
sionally, my relations with Senator Taylor: 
were very intimate. I respected him highly 
as a member of the bar, and I loved him as 
aman for the qualities that are expressed 
so admirably in these resolutions. 

“The court will make an order that these 
resolutions be entered on the minutes of the 
court ; and if there be no other business be- 
fore the meeting it will now be adjourned.” 


WILLIAM TALCOTT. 


William Talcott, of the New Jersey bar,. 
died Sep. 14, 1893, at his brother’s house in 
Goshen, N. Y. He was born in May, 1843, 
and graduated at Williams College in 1865.. 
After studying in Newark with Mr. McCar- 
ter, he was admitted to the New Jersey bar 
in 1868 and soon after to the bar of Illinois,. 
and later in life to that of New York. He 
practiced law in Chicago until 1876 and 
then returned to New Jersey, being from 
that time until 1882 a member of the firm of 
Randolph & Talcott, in Jersey City, and 
afterward until his death a member of the- 
firm of Talcott & Meyer. He was admitted 
to the U. S. Courts for the District of New 
Jersey in 1878. He was also a member of 
the New York Bar Association and of the- 
Reform Club. 

In 1881, with his then partner, he edited 
Jarman on Wills. The copious notes of the 
first eight chapters, which were entirely his. 
work, are still in constant use, and the well- 
thumbed library copies are a good witness to. 
their substantial value. 

Asa man, Mr. Talcott will be remembered 
for qualities which outlast in men’s personal 
memories large fees or brilliant arguments. 
He had kept at fifty the friendships and en- 
thusiasm of his youth. He was ardent, 


f faithful, confiding, sincere and humble ina 


most marked degree, and every relation in 
life. Casual acquaintances could not fail 
to notice all of these fine traits. His nearer- 
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friends will not readily or soon forget 
them. 


SAMUEL H. BALDWIN. 


On Friday morning, Sept. 1, 1893, Samuel 
H. Baldwin departed this life at his home, 
608 High street, Newark, N. J., after a 
severe and painful attack of sciatica, which 
had confined him to his house for about: one 
year. Mr. Baldwin was a well-known mem- 
ber: of the Essex county bar, where he had 
practiced since his admission in the year 
1866. At a meeting of the Essex county 


bar, held on Saturday, September 2, 1893, 
the following resolutions were adopted : 


The bar of Essex county assembled for the 
purpose of taking appropriate action upon 
the death of the late Samuel H. Baldwin, 
submit the following as an expression of its 
appreciation of Mr. Baldwin, as a man and 
lawyer. 

Mr. Baldwin was born in this city in 1841, 
and from his birth to the day of his death was 
identified with its growth and prusperity. 
Educated in his youth in the public schools 
of the city, he afterwards entered Amherst 
College, from which institution he was gradu- 
ated with honor in the year 1861. At that 
time the war of the Rebellion was in pro- 
gress; and, Mr. Baldwin, then in his twentieth 
year, enlisted in the Army of the North, and 
continued in the service of his country till 
the close of the war. 

He enlisted in the northern army as a pri- 
vate, and, when honorably discharged at the 
eud of the contest, he had gained the rank.ot 
Captain in Company K, l3th Regiment, New 
Jersey Volunteers. He was a brave and de- 
voted soldier. 

Returning to his native city, at the close of 
the war, he entered at once upon the study of 
the law, and in due course was admitted to 
the practice of the profession. Mr. Baldwin 
was a sound lawyer, a courteous antagonist, 
distinguished for honorable conduct in the 
practice of his profession, and possessed to a 
rare degree of the power of clear and exact 
statement. 

He was a man of decided opinions, and fear- 
less in expressing them; a stauneh Repub- 
lican, possessing the courage of bis convic- 
tions, at public meetings he was a forcible 
and fluent speaker. 

Mr. Baldwin was a friend of education, and 
from 1882 to 1893, served continuously as a 
member of the Board of Education of the 
cityof Newark. .. ch 

The bar desires to express their profound 
sorrow at his death, and its sincere sympathy 
with the bereaved members of his family. 

_ Resolved, That the secretary of this meet- 
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ing be directed to present the above minutes 
to the Circuit court. of. the county, on the 
opening day of the approaching term, with 
the request that the same be entered at 
length upon the records of the court, and 
also to send a copy of the same to members 
of his family. 


BOOK NOTICES. 


Law oF ForEIGN Corporations. A dis- 
cussion of the principles of private inter- 
national law and of the local statutory 
regulations applicable to the transactions 
of foreign corporations, by William L. 
Murfree, Jr., of the St. Louis bar. St. Louis, 
Mo. : Central Law Journal Company, 1893. 


The law of foreign corporations is pecu- 
liarly important in a country made up of 
more than. forty jurisdictions, legally foreign 
to one another, and, commercially only one. 
A large part of the business of this country 
is carried on by associations which take the 
form of corporations, and these corpo- 
rations, while they exist only by virtue 
of the laws of a single state, take a 
large part in the business of many other 
states. Companies are organized in one 
state for the very purpose of engaging in 
operations in another state, and the largest 
enterprises are conducted in the great com- 
mercial centres by companies that, in strict 
legal theory, have no existence there. Cor- 
porations act where the laws that created 
them have no force, and yet these very laws 
must be applied to determine their character 
and powers. This is done under the princi- 
pled of private international law, by which 
the iaw of one country becomes, for certain 
purposes and with respect to certain per- 
sons, the law of another and this book is 
therefore rightly called a discussion of the 
principles of private international law appli- 
cable to transactions of foreign corporations. 
It is a thoughtful and practical essay, satis- 
factory to a business lawyer, who wishes to 
know both the decisions and the princi- 
ples on which they rest. After a discussion 
of the rule of comity under which the courts 
deal with these corporations, the book treats 
of the statutes regulating foreign companies, 
actions by and against such companies, fed- 
eral jurisdiction, stock v. stockholders, con- 
solidation of foreign companies and finally 
of dissolution insolvency and receiyerships. 
The book is well. arranged, and, the. conclu- 
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sions are well stated, though there are occa- 
sional inaccuracies of expression and a few 
halting sentences. We must protest against 
such a phrase as “to separately discuss,” 
even though the newspapers are in the habit 
nowadays of putting whole clauses between 
the preposition and the infinitive. The 
book, however, is a good one and supplies a 
want of the profession 


THE AMERICAN BAR ASSOCIATION 


The recent session of this association was 
marked by some significant features that 
should not escape the attention of the pro- 
fession at large. As involving a question of 
grave public concern, and particularly be- 
cause of the radical possible remedy there- 
in suggested for an existing and increasing 
evil, the address of Henry B. Brown, As- 
sociate Justice of the United States Supreme 
Court, deserves first consideration. Dis- 


cussing the subject of the Distribution of 
Property, the learned Justice historically 
reviewed the ever-constant strife between 
those who have and those who have not, 


and critically examined the several schemes 
suggested by sociologists and agitators to 
remedy the evils, actual or fancied, growing 
out of the present centralization of property. 
Dismissing in turn, as inadequate, or un- 
feasible in fact or in law, Socialism, An- 
archism, Codperation, Compulsory Arbitra- 
tion, and Single Tax, the speaker commend- 
ed experimental legislation in the direction 
of State ownership of monopolies, as_prob- 
ably furnishing relief from certain baneful 
effects of the present condition, and sug- 
gested asa likely ultimatum, that legisla- 
tion might be necessary to limit the power 
of a testator to dispose of his estate by will, 
thereby compelling a wider distribution of 
a decedent's property than is now usual 
with large ‘estates. Upon this point the 
Justice said : ’ 
One of the early steps in: the settlement of 
this country was to abolish the .aw of en- 
tails and primogeniture, but the right to 
leave an enormous fortune by willto a single 
child or to one or to several children is still 
recognized by law. With its unlimited power 
to dispose of decedents’ estates, I know of no 
reason why the legislature may not limit the 
amount which any single individual may 
take by gift or devise and thus bring about 
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to a certain extent the breaking up of enor- 
mous fortunes upon the death of the owner. 
Were this smount, for instance, fixed: at 
$1,000,000; 1t would compel a man worth $100,- 
000,C00 to create 100 beneficiaries, many of 
whom would probably be charitable institu- 
tions, and that, too, without doing injustice 
to the natural'objects of his bounty: Prob- 
ably not 206.estates in‘the country would be 
affected by such legislation, but ‘the amount 
of good which could be accomplished would 
be almost incalculable. Indeed, it would re- 
mové the main objection to the growth of 
these large fortunes. « 

This question is bound to become a very 
live one in the near future, and the associa- 
tion did well in instructing the committee 
on jurisprudence and law reform to consider 
and report at the next session what legisla- 
tion is desirable and feasible, touching the 
limitation of the power to transmit -prop- 
erty by devise or gift. .This report will be 
eagerly awaited. 

Another.episode of significance was the 
espousal by W. W. Macfarland, of New 
York city, of the cause of codification. Mr. 
Macfarland has been rightly regarded as 
one of the most effective champions of com- 
mon law practice, whose opinion was worthy 
of uncommon weight, and whose cogent 
reasons against a change in legal procedure 
have been the corner stone of many an able 
advocate’s argument in ‘the same behalf. 
What these gentlemen will do now that 
their preceptor has seen the light in the 
East, it will be interesting to observe Under 
the title, “The Evolution of Jurispru- 
dence,” Mr. Macfarland traces the’ de- 
velopment of law in Europe, both ancient 
and modern, perceives and admits, though 
reluctantly, that the lesson it teaches is that 
our present chaotic jurispruderice can be 
given form and order, and made adequate 
to present ‘needs, only by a well considered 
and thorough system of codification, and, 
after playing the iconoclast with the oppo- 
sition of this réform, thereby giving his 
fornier allies a glimpse of the trials he un- 
derwent while ‘pursuing his study ‘of this 
supreme question, he’ “ openly joins the 
ranks of those who approve of codification 
in principle,” and trustingly confides his 
cause to the natural law of evolution, which 
will sooner or later give it proper form and 
efficiency. The paper is superb. It should 
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friends will not readily »-or soon forget 
them. 


SAMUEL H. BALDWIN. 


On Friday morning, Sept. 1, 1893, Samuel 
H. Baldwin departed this life at his home, 
608 High street, Newark, N. J., after a 
severe and painful attack of sciatica, which 
had confined him to his house for about: one 
year. Mr. Baldwin was a well-known mem- 
ber of the Essex county bar, where he had 
practiced since his admission in the year 
1866. At a meeting of the Essex county 
bar, held on Saturday, September 2, 1893, 
the following resolutions were adopted : 


The bar of Essex county assembled for the 
purpose of taking appropriate action upon 
the death of the late Samuel H. Baldwin, 
submit the following as an expression of its 
appreciation of Mr. Baldwin, as a man and 
lawyer. 

Mr. Baldwin was born in this city in 1841, 
and from his birth to the day of his death was 
identitied with its growth and prusperity. 
Educated in his youth in the public schools 
of the city, he afterwards entered Amherst 
College, from which institution he was gradu- 
ated with honor in the year 1861. At that 
time the war of the Rebellion was in pro- 
gress; and, Mr. Baldwin, then in his twentieth 
year, enlisted in the Army of the North, and 
continued in the service of his country till 
the close of the war. 

He enlisted in the northern army as a pri- 
vate, and, when honorably discharged at the 
eud of the contest, he had gained the rank of 
Captain in Company K, l38th Regiment, New 
Jersey Volunteers. He was a brave and de- 
voted soldier. 

Returning to his native city, at the close of 
the war, he entered at once upon the study of 
the law, and in due course was admitted to 
the practice of the profession. Mr. Baldwin 
was a sound lawyer, a courteous antagonist, 
distinguished for honorable conduct in the 
practice of his profession, and possessed to a 
rare degree of the power of clear and exact 
statement. 

He was a man of decided opinions, and fear- 
less in expressing them; a staunch Repub- 
lican, possessing the courage of bis convic- 
tions, at public meetings he was a forcible 
and fluent speaker. 

Mr. Baldwin was a friend of education, and 
from 1832 to 1893, served continuously as a 
member of the Board of Education of the 
city of Newark. sa 

The bar desires to express their profound 
sorrow at his death, and its sincere sympathy 
with the bereaved members of his family. 

_ Resolved, That the secretary of this meet- 





ing be directed to present the above minutes 
to the Circuit court. of. the county, on the 
opening day of the approaching term, with 
the request that the same be entered at 
length upon the records of the court, and 
also to send a copy of the same to members 
of his family. 


BOOK NOTICES. 


Law oF Foreign Corporations. A dis- 
cussion of the principles of private inter- 
national law and of the local statutory 
regulations applicable to the transactions 
of foreign corporations, by William L. 
Murfree, Jr., of the St. Louis bar. St. Louis, 
Mo. : Central Law Journal Company, 1893. 


The law of foreign corporations is pecu- 
liarly important in a country made up of 
more than. forty jurisdictions, legally foreign 
to one another, and. commercially only one. 
A large part of the business of this country 
is carried on by associations which take the 
form of corporations, and these corpo- 
rations, while they exist only by virtue 
of the laws of a single state, take a 
large part in the business of many other 
states. Companies are organized in one 
state for the very purpose of engaging in 
operations in another state, and the largest 
enterprises are conducted in the great com- 
mercial centres by companies that, in strict 
legal theory, have no existence there. Cor- 
porations act where the laws that created 
them have no ferce, and yet these very laws 
must be applied to determine their character 
and powers. This is done under the princi- 
pled of private international law, by which 
the iaw of one country becomes, for certain 
purposes and with respect to certain per- 
sons, the law of another and this book is 
therefore rightly called a discussion of the 
principles of private international law appli- 
cable to transactions of foreign corporations. 
It is a thoughtful and practical essay, satis- 
factory to a business lawyer, who wishes to 
know both. the decisions and the princi- 
ples on which they rest. After a discussion 
of the rule of comity under which the courts 
deal with these corporations, the book treats 
of the statutes regulating foreign companies, 
actions by and against such companies, fed- 
eral jurisdiction, stock v. stockholders, con- 
solidation of foreign companies and finally 
of dissolution insolvency and receiyerships. 
The book is well. arranged, and, the.conclu- 





MISGELLANY. 


sions are well stated, though there are occa- 
sional inaccuracies of expression and a few 
halting sentences. We must protest against 
such a phrase as “to separately discuss,” 
even though the newspapers are in the habit 
nowadays of putting whole clauses between 
the preposition and the infinitive. The 
book, however, is a good one and supplies a 
want of the profession 


THE AMERICAN BAR ASSOCIATION 


The recent session of this association was 
marked by some significant features that 
should not escape the attention of the pro- 
fession at large. As involving a question of 
grave public concern, and particularly be- 
cause of the radical possible remedy there- 
in suggested for an existing and increasing 
evil, the address of Henry B. Brown, As- 
sociate Justice of the United States Supreme 
Court, deserves first consideration. Dis- 


cussing the subject of the Distribution of 
Property, the learned Justice historically 
reviewed the ever-constant strife between 
those who have and those who have not, 


and critically examined the several schemes 
suggested by sociologists and agitators to 
remedy the evils, actual or fancied, growing 
out of the present centralization of property. 
Dismissing in turn, as inadequate, or un- 
feasible in fact or in law, Socialism, An- 
archism, Codperation, Compulsory Arbitra- 
tion, and Single Tax, the speaker commend- 
ed experimental legislation in the direction 
of State ownership of monopolies, as prob- 
ably furnishing relief from certain baneful 
effects of the present condition, and sug- 
gested asa likely ultimatum, that legisla- 
tion might be necessary to limit the power 
of a testator to dispose of his estate by will, 
thereby compelling a wider distribution of 
a decedent's property than is now usual 
with large estates. Upon this point the 
Justice said : ; 
One of the early steps in: the settlement of 
this country was to abolish the :aw of en- 
tails and primogeniture, but the right to 
leave an enormous fortune by willto asingle 
child or to one or to several children is still 
recognized by law. With its unlimited power 
to dispose of decedents’ estates, I know of no 
reason why the legislature may not limit the 


amount which any single individual may 
take by gift or devise and thus bring about 
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to a certain extent the breaking up of cnor- 
mous fortunes upon the death of the owner. 
Were this »mount, for instance, fixed: at 
$1,000,000; 1t would compel a man worth $100,- 
000,C00 to create 100 beneficiaries, many of 
whom would probably be charitable institu- 
tions, and that, too, without doing injustice 
to the natural'objects of his bounty: Prob- 
ably not 200.estates inthe country would be 
affected by such legislation, but ‘the amount 
of good which could be accomplished would 
be almost incalculable. Indeed, it would re- 
move the main objection to the growth of 
these large fortunes.  ’ 

This question is bound to become a very 
live one in the near future, and the associa- 
tion did well in instructing the committee 
on jurisprudence and law reform to consider 
and report at the next session what legisla- 
tion is desirable and feasible, touching the 
limitation of the power to transmit -prop- 
erty by devise or gift. This report will be 
eagerly awaited. 

Another-episode of significance was the 
espousal by W. W. Macefarland, of New 
York city, of the cause of codification. Mr. 
Macfarland has been rightly regarded as 
one of the most effective champions of com- 
mon law practice, whose opinion was worthy 
of uncommon weight, and whose cogent 
reasons against a change in legal procedure 
have been the corner stone of many an able 
advocate’s argument in ‘the same behalf. 
What these gentlemen will do now that 
their preceptor has seen the light in the 
East, it will be interesting to observe Under 
the title, “The Evolution of Jurispru- 
dence,” Mr. Macfarland traces the’ de- 
velopment of law in Europe, both ancient 
and modern, perceives and admits, though 
reluctantly, that the lesson it teaches is that 
our present chadtic jurispruderice can be 
given form and order, and made adequate 
to present ‘needs, only by a well considered 
and thorough system of codification, and, 
after playing the iconoclast with the oppo- 
sition of this réform, thereby giving his 
fornier allies a glimpse of the trials he un- 
derwent while ‘pursuing his study ‘of this 
supreme questioh, he’ “ openly joins the 
ranks of those who approve of codification 
in principle,” and trustingly confides his 
cause to the naturai law of evolution, which 
will sooner or later give it proper form and 
efficiency. The paper is superb. It should 
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be read by every lawyer in the land. It 
will be by most of them. 

Lack of space prevents the presentation 
at this time of other matters which give 
this session especial interest. 


Their con- | 


sideration is reluctantly deferred to our | 
subsequent issue when we shall print the | 
full proceedings of the meeting. The brief | 


resume of the same in the news columns of 


this issue are only preliminary. There is, | 
however, abundant food for meditation in | 


the topics alluded to above. The profes- 
sion will do well to ponder them and pre- 
pare itself to squarely face and to unselfis:- 


ly solve the problems therein contained. | 


The issues are already upon us. 


They can- | 
not be avoided, nor can they be long de- | 


layed. Our duty in the premises is plain.— | 


The American Lawyer. 


OUR PORTRAITS. 


RICHARD V. LINDABURY. 


Mr. Richard V. Lindabury, whose por- | 
trait we give this month, is one of the best 


known of the younger members of the New 
Jersey bar. 

He was born October 13, 1850, at Peapack, 
near the border-line between Morris and 
Somerset counties, and, after the usual pub- 
lic school education, he taught school, and 
subsequently studied law in the office of 
Hon. A. A. Clark, of Somerville. He was 
admitted to practice as attorney, at the 
February term, 1874, and three years later 
became counsellor. 

He first took up the practice of law at 
Bound Brook, where he made considerable 
reputation, especially in handling cases 
before juries. After remaining there a 
short period, he opened an office at Eliza- 
beth, contirming his office at Bound Brook, 
and, in 1878, he entirely removed to Eliza- 
beth, where, for fifteen years past he has 
been known as one of the most industrious 
and successful of the counsellors at the 
Union bar. His cases are chiefly in the 
higher courts, but in the Circuit he is widely 
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sought after as a jury lawyer. He handles 
his cases with great tact, and his uniform 
courtesy makes him a favorite with both 
bench and bar. He has been retained as 
attorney by some of the largest corporations 
of the state. 

In July, 1892, he married Mrs. Lillie V. 
A. Binger, of New York city. He has 
erected an elegant residence at Bernards- 
ville, but, at present, does not reside in it. 





A SCENE AT COURT. 
To the Editor of The Law Journal. 

Sir: A justice of the peace in Passaic 
county, was recently a witness in a case be- 
fore the special sessions. 

Lawyer.—“ You are a justice of the peace 
in and for the county of Passaic?”’ 

Justice (straightening up).—“ Yes sir.” 

Lawyer.—“Why did you not issue a bench 
warrant in this matter?” 

Justice (who had been coached).—“ I had 
no benches in my office at the time, sir.’’ 

Curtain, with the usual accompaniments. 





An attorney has a retaining lien on 
papers, money, or other property in his pos- 
session belonging to a client, to secure his 
compensation for professional services ren- 
dered the client. It matters not whether 
the amount of the compensation has been 
agreed upon or is merely implied, and an 
attorney may retain such property until the 
balance due him is paid. This is the gen- 
eral rule, but where the money or papers 
are delivered to an attorney for a special 
purpose—for instance, if deeds are deliv- 
ered that they may be exhibited to another, 
or to enable the attorney to draw a mort- 
gage upon the property therein described, 
or when money is given him to apply in 
settlement of a suit, or in payment of costs 
for same—no such lien attaches. In this 
latter class of cases it has been held, how- 
ever, that if the attorney is permitted to 
retain the property after the object for 
which it was delivered to him has been ful- 
filled or has failed, a general lien will accrue 
in his behalf.— American Lawyer. 
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